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Contractor effectuation will be delayed until the Departmental Appeals Board issues its decision. 
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Appellant at ALJ Level 

 
ALJ Appeal Number 

1-828681071 
Beneficiary (if not the Appellant)   List attached 

same 
ALJ Decision Date 

December 19, 2011 
Health Insurance Claim Number (HICN)* 

 
Specific Item(s) OR Service(s) 

Hearing aids  
Provider, Practitioner OR Supplier 

Clear Choice Hearing Aids & Audiology 
  Part A   Part B  

Basis for referral 
Any Case 

   Error of law material to the outcome of 
the claim  

   Broad policy or procedural issue of 
public interest 

CMS as a Participant 
   Decision not supported by the 

preponderance of evidence 
   Abuse of discretion 

Pre-BIPA 
   Decision not supported by 

substantial evidence 
   Abuse of discretion 

Background and Rationale for Referral:  

On June 11, 2010, a Medicare beneficiary (Appellant) purchased a set of hearing aids 
from Clear Choice Hearing Aids & Audiology, which she then billed to Medicare.1 Exh 2 
at 34. The Medicare Administrative Contractor coded the hearing aids with Healthcare 
Common Procedure Coding System (HCPCS) code E1399 (miscellaneous durable 
medical equipment) and denied the claim because hearing aids are not Medicare 
covered itmes. See Exh 1 at 1-2 and Attachment A.  

In her request for reconsideration, the Appellant explained: 

I know that routinely, hearing aids are not paid for, but my case is a little different. I 
developed acute brain-stem encephalitis in June of 1996. It has affected my ears, 
eyes, balance, and mobility. I was only 35 years old at that time and I had to quit 
work… 

Please note that my hearing has gradually declined. This is not normal age-related 
hearing loss. I am 50 years old now. I cannot hear the lower ranges of speech…  

Exh 1 at 8. The July 12, 2011 reconsideration decision upheld the denial, explaining 
“hearing aids cannot be paid. Durable Medical Equipment is non covered under Part B 
as a medical or other health service if it can be used for a purpose other than illness or 
                                            
1 The administrative record does not include a copy of the claim, the Medicare Summary Notice or the 
redetermination decision. We have included claims history information from the Health Insurance Master 
Record as Attachment A to this referral.  
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injury. The hearing aids fall within this definition.” Exh 1 at 3. The beneficiary was held 
liable for the charges. Id. Following a December 5, 2011 telephone hearing, the 
Administrative Law Judge (ALJ) issued a favorable decision, finding Medicare covered 
the items because “there is medical necessity for the hearing aides [sic].” ALJ decision 
at 9.  ALJ decision at 10.  

Section 1862(a)(7) of the Social Security Act (the Act) excludes from Medicare 
coverage “expenses … for … hearing aids or examinations therefor….” Federal 
regulations also exclude from coverage “hearing aids or examination for the purpose of 
prescribing, fitting, or changing hearing aids.” 42 C.F.R. § 411.15(d). ALJs are bound by 
“all laws and regulations pertaining to the Medicare … programs….” 42 C.F.R. § 
405.1063(a). Because hearing aids are expressly noncovered by law and regulations, 
the ALJ erred as a matter of law in allowing coverage.  

 

Applicable Law, Regulation, and Medicare Policy:  

Section 1862(a)(7) of the Act excludes payment: 

under part A or part B for any expenses incurred for items or services … where such 
expenses are for routine physical checkups, eyeglasses (other than eyewear described 
in section 1861(s)(8)) or eye examinations for the purpose of prescribing, fitting, or 
changing eyeglasses, procedures performed (during the course of any eye 
examination) to determine the refractive state of the eyes, hearing aids or examinations 
therefor, or immunizations (except as otherwise allowed under section 1861(s)(10) and 
subparagraph (B), (F), (G), (H), or (K) or (P)[586] of paragraph (1)); 

Emphasis added. Implementing regulations also exclude from coverage “hearing aids or 
examination for the purpose of prescribing, fitting, or changing hearing aids.” 42 C.F.R. 
§411.15(d). The Medicare Benefit Policy Manual (CMS Pub 100-2), Chapter 16, § 90 
also discusses the statutory exclusion. See also Medicare & You 2011 at 46.  

 

Discussion:  

Here, the Appellant reports suffering from acute viral brain-stem encephalitis, which has 
caused hearing loss since she contracted the illness in 1996; the hearing aids assist 
with hearing soft voices and low level sounds. Exh 1 at 1. We do not dispute the 
Appellant’s need for the hearing aids. However, federal law specifically excludes 
hearing aids from Medicare coverage. This prohibition applies regardless of whether the 
hearing aids are medically reasonable and necessary to diagnose or treat the patient’s 
illness or injury. Because the ALJ’s determination “[t]he Appellant is entitled to Medicare 
payment for the hearing aides [sic]” is contrary to Medicare law, we refer this case to the 
Appeals Council for review on its own motion.  

http://www.ssa.gov/OP_Home/ssact/title18/1861.htm#act-1861-s-8
http://www.ssa.gov/OP_Home/ssact/title18/1861.htm#act-1861-s-10
http://www.ssa.gov/OP_Home/ssact/title18/1862.htm#ft586
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